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Abstract

This paper puts forward four brief propositions. First, the Action Plan (AP)
consolidates the existing Agreement, namely the Partnership and Cooperation
Agreement (PCA), as the basis of the contractual relationship between the EU and
Ukraine. Second, the AP makes this contractual relationship more dynamic. Third,
the AP introduces strengthened conditionality in the EU-Ukraine Partnership,
drawing inspiration from the ‘pre-accession strategy’ that the EU specifically
developed to prepare for the accession of the countries of central and eastern Europe.
Fourth, the AP raises several questions about the viability of the ENP.

Introduction

In the context of its 2004 eastern and southern enlargement, the European Union has
been developing a European Neighbouhood Policy (ENP) to try and reinforce the
links aready established with its neghbous. According to the Strategy Paper
presented by the European Commission in 2004,the Qrision [of this policy] involves a
ring of counties, shaing the EUG fundamental values and objectives, drawn into an
increasingly close relationdhip, going beyond coopeation to involve a significant
measure of econonic and political integration3 A key element of this policy is the
Action Plan (AP) elaborated by the EU in conaultation with each county concerned,
establishing priorities for action? in order to redlise the Union@ Q@isiond

Focusng on the specific case of the EU-Ukraine AP,3 this pgoe puts forward four
brief propostions First, the AP consolidaes the existing Agreement, namely the
Partnership and Coopeation Agreement (PCA), as the basis of the contractud

relationship between the EU and Ukraine Second, the AP makes this contractud

relationship more dynamic. Third, the AP introduces strengthened conditiondity in

the EU-Ukraine Partnership, drawing ingpiration from the (re-accession strategyO
tha the EU specifically developed to prepare for the accession of the courtries of

central and eastern Europe Fourth, the AP raises several questionsaboutthe viability

of theENP.

The AP consolidatesthe PCA asa Qalid®contractual framework of the
relationship between the EU and Ukraine

1 Communication from the Commission on the @uropean Neighbourhood Policy D Strategy Paper®
COM (2004) 373, p. 5. This Communication follows an earlier Communication of the Commission
entitted QVider Europe B Neighbourhood: a new framework for relations with our Eastern and
Southern Neighbours® COM (2003) 104.

2 The so-called Western New Independent States (Belarus, Moldova, Ukraine); the Southern
Mediterranean countries (Algeria, Egypt, Israel, Jordan, Lebanon, Libya, Morocco, Palestinian
Authority, Syria, Tunisia). The Commission also recommended to include Armenia, Azerbaijan and
Georgia in the ENP. EU-Russia® relations are geared towards the establishment of four common
spaces, as defined in 2003 at the St Petersburg summit.

3]t should be recalled that the AP is still being discussed. The present discussion is based on a
September 2004 version of the document.



The AP does not aim to replace the EU-Ukraine Partnership and Coopeation
Agreement.4 On the contrary, it seeks to suppot and stimulate Ukraine@® fulfilment
of its obligaionsestablished by the Agreement, which remains a @alid basis of EU-
Ukraine coopeationO More paticularly, one of the objects of the AP is to set out
conaete steps, targets and priorities @overing a number of key areas for specific
action®with a view to giving practical guidance to Ukraineto further its compliance
with therules of the Agreement.

For example, the AP seeks Qull implementation of PCA commitments in the sphee
of tradein good€¥ Equdly, with respect to the conditionsaffecting establishment and
opeation of companies, the AP calls for Ghe full implementation of title IV, chapter
I of the PCA, and in particular of the mog favoured naion and naiond treatment
prindplesd As regards movement of workers, the AP similarly requires Ghe full
implementation of Article 24 of the PCA on the abolition of discriminaory measures
based on naiondity which affect migrant workers, as regards working conditions
remuneration or dismissal C

The message tha comes across could not be clearer: Ukrainefirst has to comply with
the obligaions set out in the PCA before any upgrading of the relationship can be
envisaged, despite several requests by the Ukrainian authorities.® Indeed, the AP hints
at a certain level of frudration on the EU sidein view of what is perceived as a poor
Ukraine® compliance with the Partneship obligaions A few years of
implementation of the Agreement seem to ingire the current EU approach. The press
release of the last EU-Ukraine Coopeation Coundal meeting is further of evidence of
this sense of frudration.10

More then recalling the PCAG provisions the AP nonehdess appears to elaborate
and build upon some of the Agreement® provisions It seemingly makes the latter
more articulate and intelligible, by suggesting actionstha need to be taken to meet
the objectives and commitments set out by the PCA, but the AP seem to go even
further in reformulating the PCA.

To start with, one could mention tha the Common Foreign and Security
dimengon of the Partnership, as well as the Qugtice and Home AffairsOdimensont
have been developed and strengthened,’2 in line with the ambitions set out in the

4 Reference: OJEC 1998 L49/1.

5COM(2004) 373, p. 3.

6Pt. 2.3.1. AP.

7Pt. 2.3.2. AP.

8Pt. 2.3.4. AP.

9 0. Alexandrova, QUkraine and Western EuropeQin L.A. Hajda (ed.) Ukraine in the world (Harvard
University Press, 1998), p. 145, at 160.

10 The Cooperation Council Gook note of the progress on PCA implementation but looked forward to
further progress in a number of areas® see 7" Meeting of the Cooperation Council EU-Ukraine,
18/5/2004; Press:151 Nr: 9259/04 [http://ue.eu.int/ueDocs/cms Data/docs/pressD ata/en/er/80519.pdf]
1 Pt. 2.4. AP. A specific action plan on Justice and Home Affairs with Ukraine had been set out on 10
December 2001, and cooperation in this field will continue to be based on this specific AP and will be
complemented by the ENP AP. See in this regard the press release following the meeting on JHA of
the EU Troika and Ukraine, 29 March 2004
[http://ue.eu.int/ueDocs/cms_Data/docs/pressdata/en/er/79718.pdf]

2Pt 21. AP.




ENP.22 For indance, the AP provides tha Ukraine should continue administrative
reform and strengthening of local self-govenment, through appropriate legidation,
paticularly in linewith the standads contained in the European Charter on Local Self
Government. Equdly, Ukraine should ensure implementation of recent reforms of
civil, crimind and administrative codes and codes of procedure, based on European
standads and continuethe reform of the prosecution system in accordance with the
relevant Counal of Europe Action Plan* The AP thus indirectly conlidaes the
@ross-pillarOnature of the EU-Ukraine Partnership as established by the PCA. It aso
confirms tha the EU-Ukraine Partnership is an indgrument of EU foreign policy,
rather than aclassical Community trade and coopeation agreement.

Moreover, it appears that the trade and econonic commitments contained in the PCA
are beang patialy reformulated. For ingance, with respect to the provisons on
movement of workers mentioned above the AP nat only calls for thefulfilment of the
PCA commitments, it aso eluddaes wha the commitment is and how it should be
fulfilled. The AP foresees tha to comply with the PCA labour provisions the partners
have to @nsure full application of the best endeavour clause by abolishing all
discriminatory measures based on naiondity which affect migrant workers, as
regards working conditions remuneation ad dismissal.@ In legd terms, a (est
endeavourOclause, such astheoneinduded in the PCA workersOprovisions does not,
by définition, establish an obligation of result. The AP seems to say otherwise when
requiring the QbolishingOof all discriminaory measures. Notwithstanding the
appaent contradiction in terms of these provisions, the latter seem to suggest that the
AP hardensup some of the PCAB obligations?6

If this holdstrue the EU would findsitself in an awkward postion whereby, on the
onehand, it ingsts on complying with the rules as set out in the PCA, while on the
other hand, it reformulates some of the obligaions contained therein. While in the
example given, the outcome of the redrafting seems more postive for Ukrainian
workers, it could be otherwise in other fields For the sake of consistency of the EU
approach, the AP should not be an occasion for the EU inditutionsto revisit, as they
see fit, the partiesOcommitments unde the PCA; something which patialy happened
in the context of the pre-accession strategy in relation to the EA.

To recapitulate, the PCA remains the valid basis of the relationship between the EU
and Ukraine and the AP aims at explaining wha the PCA commitments allegedly
congst of, and how they should be complied with. Thedange of course is tha, unde

13 The ENP Strategy Paper points out that the neighbourhood policy integrates related components
from all three pillars of the Union@ present structure; p. 6.

“pt 2.1 AP

5Pt 2.34. AP.

16 Some authorities in the Member States have nonetheless interpreted the PCA provisions as obligation
of result. In Italy, following aruling by the Reggio Emilia court, condemning discrimination between
players on the basis of their country of origin, the Italian Football Federation decided to treat Ukrainian
AC Milan striker Andrei Shevchenko as an EU player, in view of the workers provisions of the PCA
with Ukraine. A Spanish Court had already interpreted the workers provisions of the PCA with Russia
in that sense, by allowing a Russian football player to rely on these provisions to challenge successfully
a measure of a Spanish professional football club that treated him as a foreign player with a different
kind of contract, rather than treated him like a national, as allegedly required by the PCA. Interestingly,
the provisions of the two PCAs dlightly differ. In effect, the PCA with Russia contains an obligation of
result (Art. 23 says Ghall ensureQy, whereas it is an obligation of conduct in the PCA with Ukraine (Art.
24 says Ghall endeavour to ensured).



the guise of explanaion, one actudly revisits the content of the Agreement and let
newv obligaions creep in, which might rende the fulfilment more intricate and,
consequently reduce the perspective of evolution of therelation.

The AP however makesthe partnership more dynamic by turning the PCA into
atransitional arrangement

From the outset, the PCA has foreseen a certain degree of evolution of the
Partnership, thanks particularly to the induson of a so-called @volutionay clause®
and depending on the advancement of the EU partner® reforms. On the basis of this
clause, the Parties undetake to consder developments of the relevant titles of the
PCA, with aview to establishing a free trade area between them.?” By pointing outthe
@evelopment of the relevant titlesQ) the PCA makes it clear tha the evolution
foreseen would take place in the framework of this Agreement, and would not entail
establishment of a new relationship.18 In practice, the PCA evolution is complicated
by the fact that such developments can only be put into effect by virtue of an
agreement beween the Parties in accordance with thar respective procedures.’®
Hence, the PCA had hitherto been envisaged as alongterm relationship.

While the AP confirms the PCA as the vaid basis of coopeation, the latter
Agreement noneahdess becomes a transitional agreement. Both the AP and the ENP,
as conceived by the European Commission, enhance the @volutionayCfeature of the
relationship. The ENP suggests that the PCA, once fully implemented, could lead to
the establishment of a new relationship, in the sense of a new contractud framework.
The AP hints a the undear prospect, @ipon fulfilment of the objectives and actions
contained in the present Action PlanQtha ®oth sides may condder the scopefor a
new or enhanced agreement(® More specifically, the ENP Strategy Paper evokes the
establishment of a @&uropean Neighbouhood AgreementOtha would replace the
present generation of bilateral agreements.? It however remains elliptic as to wha
this new Agreement would be in terms of content and objectives. It only points out
tha Qts scopewould be defined in the light of progress in meeting the priorities set
out in the APG? and Ghe overall evolution of EU-Ukraine relationsC? The naure of
this new type of agreement is no less undear. It is paticularly uncertain whether it
would be an assodationtype agreement based on Article 310 EC, involving a
privileged relationdip.2* Seemingly, the ENP and AP mirror the vagueness of the

17 Art. 4 PCA.

18 By contrast, some EC externa agreements contain an express reference to the possibility to upgrade
the relationship, notably from a cooperation agreement to an association agreement. See for instance
the 1992 Trade and Cooperation Agreement with Albania.

19 1n a case of titles referring to areas where Community and Member States share competence, their
development entails ratification by all the EU Member States.

2 Pt. 1 (Introduction) AP.

2L ENP Strategy Paper, p. 5.

2 ENP Strategy Paper, p. 4.

Z Pt. 1 (Introduction) AP.

2 The terminology used in the introductory section of the AP hints at the progressive the establishment
of arelationship that includes various features of Association (Art. 310 EC) as defined by the European
Court of Justice® Demirel judgment [Case 12/86 Demirel [1987] ECR 3719] at para. 9: an Gssociation
agreement creat[es] special, privileged links with a non-member country which must, at least to a
certain extent, take part in the Community system. In particular, the AP mentions the perspective of
moving beyond cooperation to a significant degree of integrationE and the possibility for Ukraine o



Condgitutiond Treaty which endoses a specific Title on the @nion and its
NeighbousO and whos sole Article foresees the establishment of a Gpecial
relationship(® At this stage, it may be assumed tha, in view of the Constitutiond
Treaty and given the scope of the neaghbouhood policy, the new Agreement would
be an agreement between the non-member county and the EU, thusencompassing al
thelatter@ dimensons

Another element which is clear is tha by emphasising the labd Geighbouhood{the
potential new relationship, and more generaly the ENP are to be distinguished from
the question of membership. While not excluding it, the EU policy does not make it
tangible either. The AP merely recalls tha the European Union acknowledged
Qkraine® European aspirationgand welcomed Wkraine® European choiceQ It does
so indirectly by referring to the Common Strategy adopted by the European Coundal
in Helsinki in 1999% Indeed, it is arguable tha the latest strategy pape of the
Commission and the AP move further away from the perspective of membership than
the previous and initial Wide Europe Paper published by the European
Commission#

While the word GntegrationQs mentioned several times in the AP and the ENP, it is
not integration fout court, but integration in @uropean economic and sodal
structuresG® but not political strudtures. It thereby tends to confirm the approach
sketched out at the outset of this policy: @verything but ingitution€? The econonic
integration tha is envisaged by the ENP Strategy Paper and the AP entails tha
provided a level of alignment to EU legidation, nom and standads is achieved,
Ukrainecould get a Gtake in theinternad MarketO

The AP strengthensthe conditionality aspect of the Partner ship by introducing a
system of monitoring inspired by the EU (dre-accession strategyO

Conditiondity is not entirely new in the Partnership. Indeed, the PCA was oneof the
first externd agreements based on the EC to indude a Gtrongonditiondity,® taking
the form of a human right clause3! It was also inherent in the technical assistance

participate progressively in key aspects of EU policies and programmes. This seems to echo the
formula used by the Court.

= Article 57 reads as follows (1) The Union shall develop a special relationship with neighbouring
countries, aiming to establish an area of prosperity and good neighbourliness, founded on the values of
the Union and characterised by close and peaceful relations based on cooperation. (2) For the purposes
of paragraph 1, the Union may conclude specific agreements with the countries concerned. These
agreements may contain reciprocal rights and obligations as well as the possibility of undertaking
activities jointly. Their implementation shall be the subject of periodic consultation.O

% OJEC 1999 L331/1; seepart 1, pt. 6. It is noteworthy that thisis the only mention of the Common
Strategy in the document.

27 Cf. COM(2003) 104 final, p. 5 and COM(2004) 373 final, p. 3.

3 Part | (introduction) AP.

» This expression was used by Commission President Prodi in the speech G\ Wider Europe - A
Proximity Policy as the key to stabilityChe gave at the Sixth ECSA-World Conference, in Brussels, 5-6
December 2002; see:

http://europa.eu.int/rapid/pressRel easesA ction.do?ref erence=SPEECH/02/619& format=HTML & aged=
1&language=EN& quiL anguage=en

% Further: e.g. M. Cremona, ®uman rights and democracy clauses in the ECG trade agreementsdin N.
Emiliou and D. O& eeffe (eds.), The European Union and world trade law (Wiley, 1996), p. 62 at pp.
68ff.

LArt. 2 PCA.




programme established by the EU towards the counties from the former Soviet
Union (the 0 ACI S programmeQ), induding Ukraine.3

Condiiondity however occupies an entirely new dimenson in the ENP in generd,

and in the AP in paticular. In short, the new policy introduces in the Partnership a
strengthened conditiondity tha draws on the EU (@re-accessonOmethodobgy. The
latter congsts of variousingruments which allow the EU to monitor the candidatesO
preparation for membership. A cornerstone of the pre-accesson methodobgy has

been the so-called @\ccession Partnership@3® It sets out prindples, priorities,

intermediate objectives which the candidaes have to follow to meet the accession

conditions(the so-called @openhagen criteriad) and befit to become Union members,

These priorities are defined, and thar implementation monitored by the Commission,

with the blessing of both the Coundl and European Counal.3*

The Action Plan indeed resembles the Accession Partnership. It establishes a list of
priorities tha the partner has to fulfil. It allows the EU, which increasingly sees itself
as an agent of modernisation, to set an agendaof reform in the county conaerned. A
system of monitoring is aso established, usng the tool-kit of the pre-accession
strategy: notably benchmarking, legd approximation, twinning, progress reports.

To be fair, the AP emphasises tha Quint ownership of the process, based on the
awareness of shared values and common interests, is essential O(emphasis added).®
The ENP Strategy Paper ingsts tha the EU does not seek to impaose priorities or
conditionson its patners, rather the ENP is an offer made by the EU to its partners.
This joint ownership formulais prima face undepinnel by variouselements. Suffice
to mention two. First, the action plan is an indrument defined by the Commission in
consultation with the partner conaerned. The priorities are thus determined with the
patnersQinvolvement, taking accountof ther specificities.® Secondly, the AP should
be adoptd by the joint ingditutions established by the PCA. Such approvd by the
ingditutions of the PCA means tha the AP is nat a unilateral measure,®” unlike the
previous Common Strategy adopied previoudy by the European Coundl.® Ingdead, it
is presented as a common agenda approved by both parties. The inditutions of the
PCA should also be involved in the monitoring of the progress made in meeting the
priorities set outin the plan. While undepinning the prindple of joint ownership, they
do it only to a limited extent. The priorities defined in the AP have to fit first and
foremog with the EU pespective defined in the ENP. Typically, while the ENP
speaks of @onvagenced for ingance in the field of economic legidation, it
practically means aignment of Ukraine legidation to tha of the EU, rather than a
common endeavour to find a middle way as conveagence would tend to suggest.
Indeed, as regards the monitoring of Ukraine@ fulfilment of its commitments, the

® See e.g Council Regulation 2053/93; OJEC 1993 L187. Further: D. CharlesLe Bihan, Qe
programme TACIS: un instrument communautaire capital du PartenariatQin J. Raux & V. Korovkine
(dir.) Le partenariat entre I"'Union Européenne et la Fédération de Russie (ApogZe, 1998), p. 217.

3 Council Regulation 622/98; OJEC 1998 L85/1.

% Further on this strategy: e.g. M. Maresceau, ®Pre-accessionOin M. Cremona (ed.) The Enlargement of
the European Union (OUP, 2003), p. 9.

% ENP Strategy Paper, p. 8.

% The modalities of these consultations are however difficult to trace.

37 The Action Plan will not have any legally binding value in the PCA, for the Cooperation Council is
deprived of decision making power; Art. 85 PCA.

% OJEC 1999 L331/1; seepart |, pt. 6.



find word seems to be with the Commission that is in charge of drafting the annud
reports, on the basis of which the pace of the development of the relationship is
determined by the European Counal.

The AP and more generally the ENP raise the question of its viability

First, onemay wonde aboutthe methodchosen in the ENP. While it may bearguably
maintained that the pre-accession strategy has been a success, it remains to be seen
whether usng the same methodobgy and patially the same condtions can be as
successful withoutinduding the same incentives, namely the accession perspective.®
Inde=d, it could betha the EU will be faced with a paradox in developing the ENP:
the better it works the less sudainable it becomes. If the counties concerned follow
the priorities the AP defines and fulfil the commitments made unde the action plan,
they will ge& closer and closer to meeting the accession criteria, as they were
developal since the Copenhagen European Coundl.# It will thusbecome increasingly
unsugainable for the EU to promote the ENP as the end game for these counties, and
to avoid talking aboutmembership. Refusng to do so will not serveitsinterestsin the
region. Moreover, creating different classes of European states in Europe whaever
thar ability to fulfil the criteria would ultimately undemine the raison d@tre of
conditiondity, and more geneally the message of common values tha the EU is
seemingly trying to advocate. In connection to this point, one may wonde whether
the AP and the ENP in policy terms would need to go beyond tackling the problems
tha the EU might encountr, interndly or on its borders and be more genuindy
congstent with the kind of @aluesOit seeks to promote. It is symptomatic that the last
policy which is mentioned in the AP is the Qeople to people contacts() after the
section on JHA and visapolicy.

Secondly, the AP andthe ENP illudrate an attempt by the Commission to affirm itself
as a key player in EU foreign policy issues, and more generally in EU externd
relations While the Commission® extremely influential role was endorsed and
blessed by the Member States in the pre-accession context, it remainsto be seen how
a smilar role could be accepted in a context which tends to be much more about
foreign policy in the traditiond sense. Inditutional frictions could well appear with
the Counal, that pevaded the development of the Partnership over thelast few years.
It is hopel that the new conditutiond design of the system of EU externd relations
will bemore successful in limiting those tensonsthan unde the present one

Thirdly, thefinanda aspects of the policy will have to be worked out The Union has
devoted large sums of money in guiding the candidaes and the counties of the
Stabilisation and Assodation Process in thar regulatory adgptation. It remainsto be
seen whether adequae money will aso be engaged in the ENP in the next finanaal
package to be agreed in 2007.In particular, it will have to be ascertained tha the
strengthening of borders, and training of police will not take the lion shae, at the

% The method advocated in the ENP resembles that of the European Economic Areawhich is likely to
be transitional because, actually the States concerned want eventually to enter, the costs of remaining
outside becoming too high, in various ways.

4 Further form this author, The Copenhagen criteria and their progenyQin C. Hillion (ed.) EU
enlargement: a legal approach (Hart Publishing, 2004), p. 1.



expense of developing the democratic and sodal structures which are ingrumental in
enauring goodneghboutiness*

4 Further: Commission Communication (Paving the way for a new neighbourhood instrumentO
COM(2003) 393 final; and more recently the Commission Proposa for a Regulation of the European

Parliament and of the Council laying down general provisions establishing a European Neighbourhood
and Partnership Instrument; COM(2004) 628 final.



Marise Cremona

The European Neighbour hood Policy: Partnership, Security and the Rule of
Law

Abstract

This chapter argues that there is a logical linkage in EU policy between the ENP,
security and the rule of law. Nonetheless, there are three main problems with the
EU’s approach that undermine the idea of a partnership based on shared goals. First,
the use of conditionality as a central mechanism of the policy. Second, the question of
the policy’s objectives. Third, the issue of the impact of the rule of law on the EU’s
own security policies. For a policy rooted so firmly in the shared value of the rule of
law, the EU must make sure this is strengthened not only in its neighbourhood, but as
a principle underlying its own internal and external policies.

|. Introduction



