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Abstract

The domain of Justice and Home Affairs (JHA) plays a key role in the European
Union® European Neighbouhood Policy (ENP). This reflects the desire of the
Member States to regulate the movement of persons from the eagern neghbouing
counties, and to coopeate with the Union® new ndghbous in the fight againg
organised crime. This chapter argues that for ENP to be a success, three basic
conditionsmug be met. First, ENP must be targeted at the popukltions of the EUG
new neighbouss for them to derive maximum bendfit. Second, the visa regime with the
EU mud betrangarent and make crossing the border into the EU as cormfortable as
possible. Third, the EUG new neighbouss should not be expected to implement blindly
the body of the acquis communautaire, since these laws were designed for states far
more economcally and politically advanced thanthe EUG new ndghbous.

Introduction

Judice and Home Affairs (JHA) issues was one of the mogd important incentives
behind the creation of the European Neighbouhood Policy (ENP).? In the future, the
eastern externd borde will lie beween eight EU Membea States and four
neghbourng counties. It will runfrom the Barents Sea in the north to the Black Sea
in the south, stretching over 5,000 km. Poland aone will be respongble for amog
1,150 km, the second longest stretch of land externd border guaded by a single
Member State.®

This chapter examines the role tha Judice and Home Affairs plays in European
NeighbouhoodPolicy. First, it looksat the originsof the ENP and its structure within
the Commission. Second, it investigates its reception amongg the new neghbous,
and examines the problems and disagreements with the EU. Third, it discusses the
guiding prindpd of joint ownership of the ENP Action Plans and what this meansin
practice with regard to visa policy. It aso makes some suggestions for policies to
overcome these problems.

The domain of Jugdice and Home Affairs has, right from the beginning of the co-
opeaation beween the European Union and its immediate neighbouhood, been a
central dimengon. European Neighbouhood Policy@ approach to JHA concerns has
been two-fold: addressing both movement of persons and security factors. These two

! This contribution is based on the current work in the context of a PhD thesis, forthcoming at the
Sussex European Institute.

2 Also known as @Vider EuropeQpolicy. See respectively: Commission of the European Communities
(2003a) Communication from the Commission to the Council and the European Parliament: Wider
Europe BNeighbourhood: A New Framework for Relations with our Eastern and Southern Neighbours,
COM(2003) 0104 final; and, Commission of the European Communities (2004a) Communication from
the Commission: European Neighbourhood Policy Strategy Paper, COM(2004) 0373 final.

% Apart from Finland, also Romania after its accession will have alonger land external border.



issues are evident in the Wider Europe Communication from the Commission of
March 2003. The rationde behind this is the interdependence of the Union with its
neghbouhood.Closer geographical proximity meanstha the enlarged Union and the
new neghbouhood are going to have shared interests in working togehe to tackle
transbounday threats, from organized crime to terrorism.

An andysis of the annexed statistics also reveals the migration anxieties tha are
patially responsble for the launch of this new Union policy. Data referring to
immigration of Russan ndionds and naionds of Western Newly Indgpendent
States® to the European Union as percentages of al nonEU immigrants is contrasted
with respective figures for the then acceding countries. Whereas in 2000, Russian
naionds condituted 3.2% of al nonEU immigrants in the Union, they amountd to
8% in the acceding counties. The daa appear even more dispaate as far as Belarus
Moldovaand Ukraine are concerned. While thar naionds made up 2.2% of al non
EU immigrants in the EU-15, the figure rises to as much as 15%in the (at that time)
acceding counties.”

Moreover, it is worth noting tha effective co-operation in the field of Judice and
Home Affairs between the European Union and Russia started from a preventive
perspective, with the signaure of the EU-Russia Action Plan aganst organized
crime® Similarly, the Jugtice and Home Affairs Action Plan for Ukraine of 2001
focused on improving readmission practices and strengthening border management.”
In the same way, the Wider Europe Communication emphasizes aspects such as the
need to condude readmission agreements with all the neighbous, to start with
(amongg others) Russia, Ukraine and Belarus

Although much less accentuated, movement of persons is put forward as well.
Simultaneoudy with preventing new common security risks, efforts should be made
not to discourage or dday people from crossing borders for legitimate purposes.
While the free movement of personsand labour shdl remain the longterm objective,
the Communication suggests severa recommendations for the short- and medium-
term. To begin with, valuable additiond oppotunities for cultural and technical
interchange could be facilitated by a longstay visa policy on the pat of the EU
Member States. More importantly, an efficient and user-friendly system for small
border traffic isconsdered aprindpd pat of any regiond development policy.

* The Wider Europe Communication uses this term referring to Ukraine, Moldova and Belarus.

® For details, see Charts 8 and 9 in the Wider Europe Communication.

® Interestingly, co-operation between the Union and the then applicant countries commenced with the
1998 Pre-accession pact on organized crime between the Member States of the European Union and
the applicant countries of Central and Eastern Europe and Cyprus. On Russia® engagement with
Justice and Home Affairs, see: Potemkina, O. (2002) Russia® engagement with Justice and Home
Affairs. a question of mutual trust, Brussels: Centre for European Policy Studies.

" On Justice and Home Affairs issues in the context of relations between the EU and Ukraine, see:
Pidluska, . (2002) Qustice and Home Affairs Beyond Enlargement. What Kind of Border?Q) pp. 241-
252 in A. Lewis et d., The EU and Ukraine. Neighbours, Friends, Partners?, London: The Federa
Trust; and, Piorko, |. and K. Wolczuk (2001) Beyond the External Border: JHA in the Context of
Relations Between Poland, Ukraine and the EUQ Challenge Europe, Issue 5 B Building a European
Areaof Freedom, Security and Justice, Brussels: European Policy Centre.



In July 2003,the Commission proposd a New NeighbouhoodIngrument to finance
policies devoted to the Union®immediate neightourhood® A separate Task Force on
Wide Europe has been established within the Commission. However, an authentic
breakthrough has by some been expected to materialize with the Communication on
European Neighbouhoad Policy (ENP) Strategy Paper of May 2004. Among main
objectives of the ENP are: to share the bendfits of enlargement, induding tho<e linked
to the Area of Freedom Security and Judice, as well as to enhance security. Thelatter
aim is confirmed in the Strategy Paper tha affirms the ENP shdl also suppot efforts
to realize thegods of the European Security Strategy .’

Thus the European NeighbouhoodPolicy displays a strongJudice and Home Affairs
dimendon. Imperative priorities for mog of the courtries involved comprise border
management, creation and training of professond border guad services, making
travel doauments more secure, but also solutionson local border traffic. As for the
movement of persons and the contentiousissue of visa requirement, the wording is
very careful. The Communication states only tha the European Union Gnay also
consder possibilities for visafacilitationd

It is worth noting that reception of the ENP in the eastern neighbourng counties has
been rather prudent. The reasons seem complex and could indude the fact tha the
ENP fails to fully differentiate among the neéghbourng counties in terms of ther
diverging intentionsand ambitionstowards the Union. Even thoughdifferentiation is
suppo=d to form oneof the characteristic prindples of the ENP, the Communication
does not appear to distinguish sufficiently between the former Soviet Union counties
and the Mediterranean states, nor beween the Eastern neighbourng counties tha
aspire to become a Member State in the future (Moldovaand Ukraine) and those that
do not (Russia and Belarusfor the moment).*

The EU has aready encounered a number of problems with the ENP, before it comes
into practice as the prindpd regulator of itsinteraction with its new neéghbous:

First, ENP appears to assume tha the neéghbourng counties should be interested in
voluntarily adoping the European Union@® acquis communaugire.*! This, for awhole
series of reasons is pea se afairly ambitiousassumption. Apat from the problem of
motivation or incentives, the question to be posd is whether such methodobgy is
actudly optimal. Asrightly pointed out by Grabbe the body of laws and policies tha
make up the acquis communaugire has been designed for counties more advanced

& Commission of the European Communities (2003b), Communication from the Commission: Paving
the way for a New Neighbourhood Instrument, COM(2003) 0393 final.

® @\ Secure Europe in a Better WorldGPa European Security Strategy, adopted by the European
Council on 12 December 2003.

1% On the other hand, the broader concept of European Neighbourhood Policy enables to engage a more
important number of EU Member States in active policy building. This argument was suggested by
several speakers at the Wider Europe Seminar, Sussex European Institute, 4-5 June 2004.

1 Already the Wider Europe Communication talked of (progress demonstrating shared values and
effective implementation of political, economic and institutional reforms, including aligning legislation
with the acquisO See: Commission of the European Communities (2003a) Communication from the
Commission to the Council and the European Parliament: Wider Europe B Neighbourhood: A New
Framework for Relations with our Eastern and Southern Neighbours, COM(2003) 0104 final.



econonically and developed politically.'? Its successful implementation necessitates
certain levels of inditutiond and sodetal maturity that the neighbourng states are far
from achieving. If the Union is to recommend the counties of its immediate
neghbouhoodmodds drawing directly from the acquis, it mug consider cautiously
what pats would be mutudly beneficial. That holds true particularly strongly for
borde controls, visa regime and migration acquis, as policies in these fields are only
being developeal. Lessons should be indeed taken from the experience of the (till
recently) candidate counties, and a good badance between Freedom Security and
Judice priorities aimed for.

Second, the EU seems ambiguousas regardsthe key matters tha are really of interest
to the neéghbourng counties, such as smpler and less demanding rules for crossing
the Union®@ borders. Thisis for them particularly difficult to accept, as the EU is not
granting or suggesting the impatiently awaited perspective of membership, in any
case not for the moment. It is ingead attempting to propoe aternaives to
membership that could assist its n@ghbous in becoming more successful and secure.
Neverthdess, unless the EU offers powerful incentives, its policy risks to have little
bearing, like the Partnership and Co-opeaation Agreements (PCA) tha the Union has
conduded up to now*®

Third, the Commission has been limited by the state and nature of the Union® current
policies, and hence it has not been in a postion to promise the progoect of the visa-
free travel tha the Eastern neighbourng countiies would strongly wish. Policies of
the Area of Freedom Security and Justice are tremendousy vulneable for the
Membe States. Granting larger freedom of movement for the citizens of
neghbourng counties is often oppo®d due to fears of illegd immigration.
Moreover, it is not seldom predicted tha this approach may actudly become
increasingly restrictive. For ingance, the visa practices of (some of) the new Member
States have been criticized for bang too liberal. At the same time there are serious
problems of congstency on the part of the EU Member States. While the Commission
is endeavouring to introdue strict but fair condiiondity into the framework of its
neighbouhoodpolicy, theincentives it can offer are far from satisfactory guaantees.
One of the reasons is the EU® internd political incohaence tha consderably
weakensits externd influence. The neghbourng states, indead of receiving coherent
and firm messages from the Union, are bang sent diverging signds and assurances
from various Membe State govenments. Certain Membe States promise extra
conaessions to Russia, induding the offer of visa-free access to the Schengen area,
setting up doubk standards

These problems are not insurmounteble. Of particular relevance to this is the Goint
owneshipOrule. The Strategy Paper states noticeably tha: O’he EU does not seek to

12 Grabbe, H. (2004) How the EU should help its neighbours, London: Centre for European Reform,
pp. 5-6.

13 Seer Grabbe, H. (2004) How the EU should help its neighbours, London: Centre for European
Reform. The Partnership and Co-operation Agreement with Russia entered into forcein 1997, and the
onewith Ukraine in 1998. For their detailed analysis, see: Hillion, Ch. (2000) Gnstitutional aspects of
the partnership between the EU and the newly independent states of the former Soviet Union - case
studies of Russia and Ukraine®) Common Market Law Review, 37: 1211-1235.



impose priorities or conditions on its patnes. The Action Plans depend, for thar
success, on the clear recognition of mutud interests in addressing a set of priority
issues. There can be no question of asking partners to accept a pre-determined set of
prioritiesO" This should be offset by Marise Cremona3 assertion tha Ghere is no
doubt tha the agendais being set by the Union and focuses on Union priorities,
induding border security, regiond stability and therule of law3”

Therefore, joint ownership is not sufficient in itself, it mug also be suppoted by a
robug policy framework tha opeatesin theinterests of both parties.

Key to this strategy is the recommendaion of Kasia and Roman Wolczuk tha the
European Neighbouhood Policy needs to apped to the popuktion of the
neighbourng counties. If the Union is to have any influence, it has to proveitsalf to
be a political, not merely economnic, project. The ENP mug advance its political and
sodetal sides, liberalizing the visa policy towards citizens of the neighbourng states,
asit has an immediate and tangible impact.'® Even for those who have never travelled
abroad, knowing tha such possibility exists for them and their children is very much
vaued. It fundanentally and deeply shapes thdr view of the European Union!’ A
more user-friendly visapolicy isthe mog straightforward meansof appealing directly
to the citizens of the Union® new neéghbous; a policy that will in thelongterm hdp
to improve the image of the EU amongs the populations of the states on its eastern
border.

Thedebae on the naure of therelationship tha the EU should establish with thethird
counties of its immediate neghbouhoodin the spheae of border controls, migration
and asylum has been growing in importance over theyears. Recently in particular, the
externd dimengon of asylum has attracted increasing interest. In its Communication
Omproving access to durable solutions) the Commission has recommended tha the
Union address the question of enhanang protection in the regions by setting up EU
Regiond Protection Programmes, with theaim of enabling the countiiesin theregion
of origin to grant effective aid to personsin need of internaiond protection as quickly
as possible and as closly as possible to the courtries of turmoil.*® Furthermore, the
Durable Solutions Communication suggests the ways in which the Union might hdp
to approach the mixed migratory movements with which counties of origin and/or of
trangt are chdlenged. In paticular, the Mediterranean region states, tha are steadily
trandorming from counties of emigration into major counties of trandt, could need
assistance. The degp human tragedy repeatedly taking place on the Mediterranean
shores, where bods with people trying to reach Italy or Span sink, has led the
Informal Jugice and Home Affairs Coundl of Octoba 2004 to take decisionsin this

14 Commission of the European Communities (2004a) Communication from the Commission:
European Neighbourhood Policy Strategy Paper, COM(2004) 0373 final.

1> Cremona, M. (2004) The European Neighbourhood Policy: Legal and Institutional Issues, Stanford:
Center on Democracy, Development, and the Rule of Law.

1 Wolczuk, K. and R. Wolczuk (2004) (The ENP and EUG Eastern Neighbours: Prospects for
SuccessQ) Challenge Europe, Issue 12 D Europe: How wide? How deep?, Brussels: European Policy
Centre.

7 Grabbe, H. (2004) How the EU should help its neighbours, London: Centre for European Reform.

18 Commission of the European Communities (2004b) Communication from the Commission to the
Council and the European Parliament on the managed entry in the EU of persons in need of
international protection and the enhancement of the protection capacity of the regions of origin
@mproving access to durable solutions) COM(2004) 0410 final.



matter. In the short term, the Commission agreed to explore the possibility of
establishing Gumenitarian reception centresO in the counties bordeing the
Mediterranean, both in the EU Member States as well as in the North African states.
The Commission undertook first to finance a project (predecessor of the newly
established AENEAS programme'®) on indtitution and capacity buildingin five North
African counties, suppo®d to assist in improvingther naiond asylum systems.?°

It is worth noting tha the actud number of asylum applicationsis on the decrease in
the Member States of the former EU-15. Meanwhile, according to daa of the United
Nations High Commissione for Refugees, andogousfigures for the nev Member
States have confirmed a distinat growth since the moment of accession® Many of
asylum applicants come from Afghanistan and Chechnya In this context, Ministers of
Interior of Audria, Estonia, Lithuaniaand Latvia, at the Audro-Baltic Summit hdd in
September 2004in Vienna called for setting up similar centres at the Eastern border,
and Lithuania@ Minister Virgilijus Bulovas proposd Ukraine as a possible location.
Ukrainian authorities have angiily rejected the idea describing it as absurd.? A
remarkable reaction has been expressed by some of Ukrainian experts. They have
seen this initiative as @onsendcal, clumsy and hamfulQ particularly at the time of
presidential elections where closer relationswith the EU were one of the most heated
subjects. They have deplored the fact tha such idess result in engaging the anti-
European electorate convinced that Ukraineis treated like a Gerap-hesp, settling tank,
some kind of filterO Interestingly, however, suggestionsthat such centres could be
(raded-offCfor visa-free access for Ukrainian citizenshave also been articulated

While the abolition of visa obligaionsfor al citizens will mog likely be a lengthy
and cumbersome process, certain visa facilitation for inhabitants of border areas is
envisaged in the short term. As metioned above one of theimportant priorities of the
European Neighbouhood Policy is making it possible for border area popuktionsto
maintain traditiond contacts without encountering excessive administrative hurdles.
In this sense, lessonsfrom the experience of the until lately candidate counties have
been drawn. Particularly, the arrangaments existing prior to the accession at the Polish
Eastern border could have served as a useful and condructive modd. In order tofill in
the void created after Poland had to terminae the 1985 agreement on local border
traffic, the Commission has attempted to offer an EU-wide solution. In Augug 2003,
it has come up with the Proposl for a Courcil Regulation on the establishment of a
regime of local border traffic at the externd land borders of the Member States.*

19 See Regulation (EC) No 491/2004 of the European Parliament and of the Council of 10 March 2004
establishing a programme for financial and technical assistance to third countries in the areas of
migration and asylum (AENEAS). Official Journal L 080, 18/03/2004 P. 0001-0005

2 These decisions have met with strong criticisms and fears that in the future projects could include the
processing of asylum claims outside the EU, which would break Union@ legal and humanitarian
obligations. For adetailed comment of clarification, see speech of Antonio Vitorino, Commissioner
responsible for Justice and Home Affairs, at the conference (The Future of the European Union Agenda
on Asylum, Migration and BordersQ European Policy Centre and King Baudouin Foundation, Brussels,
4 October 2004.

2 Aniillustration of this trend may be the example of Poland, where in the second quarter of 2004, the
number of asylum applications has increased 34%. For statistics, see www.unhcr.ch

%2 Seereaction of Hennadii Moskal, chairman of Ukraine( State Committee for Nationalities and
Migration, EUobserver, 24 September 2004.

2 See Gazeta Wyborcza, 17 September 2004.

2 proposal for a Council Regulation on the establishment of aregime of local border traffic at the
externa land borders of the Member States, Commission of the European Communities, Brussels, 14



Theam of the Proposl for a Coundl Regulation is to set down rules concerning the
criteria and conditionsfor setting up a regime of local border traffic at the externd
land border of the EU Member States. Local border traffic is defined as the regular
crossing of theexternd land border of aMember State by personslawfully residentin
the borde area of a neighbouing third county, in order to stay in the border area of
tha Membe State for alimited period.

For borde area inhabitants who do not require a visa, the Proposl recommendsthe
facilitation as regards the travel doauments necessary to cross the border. In this
respect, an identity card or a specific border crossing permit would suffice. For those
border area residents who do require a visa, this obligaion would not be waived.
Ingead, a special visaL (Locdl) is putforward. Itsterritoria validity would belimited
exclusvely to theborder area of theissuing EU Member State. It is suggested that the
maximum length of the stay should be seven consecutive days and should not, at any
rate, exceed three monthswithin any hdf-year period. Such visawould give its holder
the right to multiple crossings of the borde of the Member State concerned. Its
minimum validity would be oneyear, and the visa fees might be waived or reduced.
Moreover, the possibility of alowing the crossing of the externd borde at specia
borde crossing points or lanes and/or outside authorized border crossing points and
hoursis envisaged.

The Regulation Proposl foresees a Community regime on local border traffic.
Nondhdess, the diversity of local geographical, sodal, political or economic
circumstances at variousstretches of the Union@ externd land border has been taken
into congderation. The specific character of aloca border traffic regime has led the
Commission to advise tha the individud EU Membe States should implement such
regime through respective bilateral agreements. Hence, the Proposl entitles the
Member States to negotiate on a bilateral basis with the naghbourng counties the
paticular arrangements (complying with the Regulation) to put in place at ther
common land borders.

Recommendations

To summarise therefore, for the ENP to be a success, three basic conditions mug be
met:

First, ENP mug be a political project, targeted at the popuktions of the EUG new
neighbous. Tangible benefits mug accrue to citizens living in the states that border
theUnion.

Second, the border with the Union should not form a major obgacle for citizensliving
in thenew neghbouhood.

August 2003. COM(2003) 502 final, 2003/0193 (CNS). In addition, the Commission has considered it
appropriate - until the full implementation of the Schengen acquis by the new Member States, when
internal border controls will be lifted Bto propose to apply the facilitated border crossing regime
envisaged for border residents also to temporary external borders. See Proposal for a Council
Regulation on the establishment of aregime of local border traffic at the temporary externa land
borders between Member States, Commission of the European Communities, Brussels, 14 August
2003. COM(2003) 502 final, 2003/0194 (CNS)



Third, the new neghbouhood states should not be asked to implement blindly the
body of the acquis communautire before necessary changes resulting from closer
coopeation with the Union have been felt. This body of EC/EU law was designed for
consderably more advanced states, both econonically and politically.






